
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, May 24, 2011
1:00 p.m.

Chairman Webber called the meeting to order at 1:00 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman
Bob Cameron

Betty Johnson, Alternate

Lance Johnson, Alternate

John Kilby

Nancy McNary

Vicki Smith


Wayne Hyatt, Council Liaison

Also Present:
Clint Calhoun, Environmental Management Officer

Mike Egan, Community Development Attorney

Sheila Spicer, Zoning Administrator, Recording Secretary
Absent:
Patricia Maringer, Alternate

APPROVAL OF THE AGENDA

Mr. Cameron made a motion to approve the agenda as presented. Ms. Smith seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Cameron made a motion seconded by Ms. Smith to approve the minutes of the April 26, 2011 meeting as presented. The motion passed unanimously.
NEW BUSINESS

None
HEARINGS

(A)
ZV-2011005, a request by Clement and Charlotte Riddle for a variance from Section 92.040 of the Zoning Regulations for the minimum front lake yard setback of 35 feet to 23 feet for a variance of 12 feet. The property (Tax PIN 223818) is located at 243 Sunset Cove Road, Lake Lure, NC 28746.
Chairman Webber read the following statement into the record.
“I want to begin by being very clear about the nature of this proceeding.  Although this is a public meeting, it is not a public hearing.  By State law, this is a quasi-judicial proceeding.  This means it is essentially the same as a court of law, and the participants, the public, and this Board must act accordingly.  So, if you were expecting to come here and let your pleasure or displeasure be known concerning this application, much as you might do in front of Town Council, you may be disappointed.  That is not the purpose of this proceeding, which is limited to hearing evidence and determining, based upon such evidence, whether the applicant has demonstrated compliance with the standards for a variance contained in the Town’s Zoning Regulations.

Since this hearing will be quasi-judicial in nature, we can only entertain testimony or other evidence which is competent, material and relevant to the case at hand.   Generally, this means testimony as to factual matters which are germane to the case. Unless you qualify as an expert, your opinions are not competent evidence, and the Board ought not and will not hear them.  I note in particular that the North Carolina General Assembly has decreed that testimony by a lay person as to what effect a proposal will have on the value of other property or as to whether an increase in vehicular traffic would pose a danger to the public safety is inadmissible.

If you desire to testify within these parameters, please know you must first be sworn, and you will be subject to examination by the members of this Board, by Town staff, the applicant or another party who may be opposed to your position.  With that said, I’ll ask any of you who wish to testify to come forward so that you may be sworn in.  Once you have been sworn, I’ll ask each of you to state your name and address so that the clerk can make this a matter of record.”

Ms. Spicer, Mr. Calhoun, Mr. Riddle, and Donald Hinton of 345 Lakeview Road were sworn in.

There were no audience members present who wished to be determined to have standing in the case. Ms. Smith and Mr. Kilby reported that they visited the subject property together but did not discuss the particulars of the case. Ms. McNary reported that she lives on Sunset Cove Road but does not personally know the applicant. Chairman Webber reported that he spoke to Mr. Egan and Ms. Spicer about the case prior to the hearing but pointed out this is allowed by the regulations. None of the members seated indicated they would be unable to render an impartial decision. Mr. Riddle had no objections to the impartiality of the members seated. Chairman Webber then opened the evidentiary phase of the hearing.
Ms. Spicer testified that Mr. Riddle had applied for a certificate of zoning compliance to enclose a portion of his existing residence; however, due to the fact that part of the structure is located in the lake front setback, she was unable to approve the request. She pointed out that enclosing the open frame porch of the dwelling would increase the cubic content of the structure which is not allowed per Section 92.101 (G) of the Zoning Regulations. Ms. McNary asked if the front yard exception applies to this property. Ms. Spicer responded it does not because there is not an existing structure within 100’ of both sides of Mr. Riddle’s house. There was a brief discussion concerning the survey included in the Board’s packet. Mr. Calhoun pointed out that, based on the survey, the structure is not located in the floodplain. 
Chairman Webber mentioned he noticed during his site visit there has been a change to the existing seawall since the time it was originally surveyed. He pointed out that a change in the location of the seawall would change the location of the front (lake) yard setback. He asked for verification that the new wall is in fact 10” in front of the old block seawall. Mr. Calhoun responded that the seawall revision was properly permitted, and the plans submitted at that time do indicate the new seawall is 10” in front of the old seawall. 
Chairman Webber made a motion to amend application number ZV-2011005 to request an 11’2” variance from the front (lake) yard setback for a setback of 23’10” from the shoreline. Mr. Cameron seconded the motion and all were in favor. 

Mr. Riddle addressed the Board and stated he wished to enclose the unfinished space below the existing living room to be used for storage and a sitting/T.V area. He pointed out the project will not require any land disturbance. Referencing the letter from Richard and Judith Bexten in opposition of the request included in the Board’s packet, Mr. Riddle distributed a picture taken from the property line between his and the Bexten’s property showing the view of his house from the adjacent property. The picture was entered into evidence as Applicant’s Exhibit 1. He pointed out that only the first two columns of the existing open frame porch are visible from Mr. and Ms. Bexten’s property. 
Chairman Webber stated he wished to address the concerns raised by Mr. and Ms. Bexten in their letter to the Board. He pointed out there was no real evidence included in the letter to support their claims. He stated he feels the letter was emotional rather than factual and stated he visited the property prior to the hearing and found Mr. Riddle’s request will not affect the view from any neighboring property. Mr. Kilby reported that he did the same to give full weight to the Bexten’s letter and agrees with Chairman Webber. Ms. Smith also pointed out that Mr. Riddle is not proposing to increase the footprint of the house; he is only asking to enclose what is already there. 

 Chairman Webber also addressed the comment in Mr. and Ms. Bexten’s letter that stated, “We assume that if this request for a variance in the zoning regulations is approved that one we may submit in the future for a similar variance would be approved without our having to submit any paperwork.” Chairman Webber pointed out that statement is incorrect and reminded that a variance approval does not set precedent. He also stated the questions raised in the letter concerning Mr. Riddle’s boathouse does not concern the Board. 
Mr. Hinton, who owns the other adjacent property to Mr. Riddle, testified he has no objections to the request and strongly encouraged the Board to grant the variance. 
There were no rebuttals to any testimony given and no cross examinations. No parties gave a closing argument. Chairman Webber closed the public hearing. There were no deliberations by the Board. 
Ms. McNary moved with regard to case number ZV-2011005 for a variance from Section 92.040 of the Zoning Regulations that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, she further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application as amended. Ms. Smith seconded the motion. Mr. Cameron voted in favor of the request based on the fact that it does not affect the neighboring property owners. Ms. McNary voted in favor because she felt it was a reasonable request that does not pose any harm. Mr. Kilby stated he was in favor of the request based on the facts and evidence presented. Ms. Smith voted in favor of the request due to the fact that it does not enlarge the footprint and enhances the aesthetics of the structure. Chairman Webber voted in favor of the request because it does not affect the view from the neighboring property and meets the standards for a variance in the Zoning Regulations. The motion passed unanimously.
(B)
ZV-2011006, a request by Richard and Patricia Glassen for a variance from Section 92.204 (D) of the Zoning Regulations that requires “a declaration by the geotechnical engineer or engineering geologist that all work was done in substantial accordance with the recommendations contained in the geotechnical analysis and report as approved and in accordance with approved plans.” The property (Tax PIN 231312) is located at 231 Sunset Cove Road, Lake Lure, NC 28746.
Chairman Webber again reminded those present that the proceedings, while a public meeting, are not a public hearing, and that any testimony should be limited to competent, material, and relevant evidence. 
Ms. Spicer, Mr. and Ms. Glassen, Wayne Horne, and Vincent Wiegman were sworn in. There were no requests for party standing. Ms. Smith and Mr. Kilby reported that they visited the subject property together but did not discuss the particulars of the case. Mr. Kilby also stated the insurance company he manages provides the builders risk insurance for Mr. Glassen, a fact that will not affect his decision in the case. Ms. Smith also mentioned she attended school with Mr. Horne, the contractor for the project, but this will not affect her decision in the case. Ms. McNary reported that she lives on Sunset Cove Road, and she saw Ms. Spicer while she was posting the notice for the hearing and also saw Mr. Horne while out walking her dog but did not discuss the particulars of the case with either one. Chairman Webber reported he discussed the case with Mr. Egan prior to the hearing and will report on his conversation later in the hearing. Mr. and Ms. Glassen stated they had no objections to any of the seated Board members remaining on the case. 
Ms. Spicer briefed the Board on the case. She reminded the Board that Mr. Glassen received a variance in 2010 to replace his existing residence. She pointed out that the property qualified for the Mountain and Hillside Development provision’s level 2 requirements as outlined in Section  92.205 (B) of the Zoning Regulations, and, as a lot of record, Mr. Glassen was required to submit a geotechnical analysis and report. Ms. Spicer read Section 92.204 (D) of the Zoning Regulations pertaining to the geotechnical analysis and report which states, “upon completion of all improvements shown on approved plans but prior to the issuance of any final approval of improvements by the Town, the applicant shall submit a declaration by the geotechnical engineer or engineering geologist that all work was done in substantial accordance with the recommendations contained in the geotechnical analysis and report approved in accordance with approved plans.” She reported that Mr. Glassen had submitted a report from Kessel Engineering, the firm that provided the original geotechnical analysis and report, that their recommendations had been followed for the construction of the foundation and had submitted a report from Kim Warner, a structural engineer, that the retaining wall had been designed in accordance with the report as recommended by Kessel Engineering. However, Ms. Spicer stated there were other recommendations made by Kessel Engineering that they did not certify had been followed. She mentioned that Mr. Glassen, as a professional engineer, wanted to submit a final report on the remaining recommendations made by Kessel Engineering, but a literal interpretation of the regulations requires that the original geotechnical engineer must submit the report. 
Chairman Webber reported he spoke to Mr. Egan prior to the hearing about whether this case should be a variance request or an appeal of the zoning administrator’s determination. Mr. Egan discussed this question and stated he feels the applicant is entitled to request a variance, but still needs to prove hardship. He stated he has read Mr. Glassen’s comments in the application and agrees that maybe the regulations should not have been written as worded, but he cautioned it is not the Board’s role to decide that. 
Chairman Webber stated he feels the application needs to be amended to clarify what the variance requested is. 

Chairman Webber made a motion to amend application ZV-2011006 to request a variance from Section 92.205 (B)(3) instead of 92.204 (G). Mr. Cameron seconded the motion and all were in favor.

Mr. Glassen asked if the problem was that he wants to personally certify the recommendation made by Kessel Engineering were followed or if the problem is simply that Kessel Engineering did not submit a final report on all recommendations. Ms. Spicer confirmed that it was the latter. Mr. Glassen then distributed additional information to the Board. The first item, entered into the record as Applicant’s Exhibit 1, was an updated report signed and sealed by Mr. Glassen that all recommendations made by Kessel Engineering were followed. The other item, entered into the record as Applicant’s Exhibit 2, was an updated report with three attachments signed and sealed by Mr. Warner that the recommendations made by Kessel Engineering concerning the new retaining wall were followed. Both reports were updated versions of the reports included in the Board’s packet. Mr. Glassen testified that the basis for the variance request is that the geotechnical report is a tool for other qualified professionals to use while designing individual aspects of a project and should only be used as recommendations. He stated he was onsite at least every two weeks during construction and personally observed all work done. He stated he feels a geotechnical engineer is not qualified to design structures. He pointed out that Mr. Warner, as a structural engineer, designed the foundation and retaining wall. Mr. Smith asked Mr. Glassen if three engineers were involved with this project. Mr. Glassen confirmed there were. Mr. Kilby mentioned he feels the Board is not qualified to determine whether or not Mr. Glassen has the qualifications to certify his own construction. Ms. Smith responded that, as a licensed professional engineer, it appears he is qualified. 
Chairman Webber referenced the code of ethics for engineers, entered into the record as Board Exhibit 1, which states in section 11. 2. c., “Engineers may accept assignments and assume responsibility for coordination of an entire project and sign and seal the engineering documents for the entire project, provided that each technical segment is signed and sealed only by the qualified engineers who prepared the segment.” He asked if there was any part of the geotechnical analysis and report from Kessel Engineering that Mr. Glassen was not qualified to certify. Mr. Glassen responded that, other than the soils report, he or Mr. Warner are qualified to certify all aspects of the analysis and report. Ms. McNary asked what Mr. Glassen felt his responsibility as a professional engineer certifying a project is. Mr. Glassen responded he could be sued if anything goes wrong. Chairman Webber responded it is unlikely Mr. Glassen would sue himself, but Mr. Kilby pointed out the Town could sue him if there were any problems that impacted Town property such as the lake. Mr. Cameron stated, based on his 45 years experience in the construction business, he agrees with Mr. Glassen’s assessment of the role of a geotechnical engineer. 
Mr. Wiegman, the architect who designed Mr. & Ms. Glassen’s residence, addressed the Board and assured them there were varying levels of inspections performed throughout the construction process, and the geotechnical engineers were consulted whenever a question arose that needed their expertise. Mr. Kilby asked who has the final responsibility if there are problems in the future with this project. Mr. Wiegman responded it would depend on the nature of the problem whether he as the architect or one of the engineers would be held responsible. 

Ms. McNary asked how the Town would handle an instance where a structure failed. Mr. Egan responded it would depend on who was affected. He pointed out the Town would only become involved if there was a violation of Town regulations. 

There were no rebuttals. Mr. Glassen, for his closing argument, directed the Board’s attention to item 6 under justification for the variance in his application which states:

 “The variance requested is the minimum required to satisfy the literal interpretation of the Town code. It was in the context of the normal practice of the engineering services that we proceeded to execute the requirements of section 92.204 of the zoning regulations. We hired Kessel Engineering to conduct a detailed soils testing and soils analysis of our site, retained them to observe the excavation of the footings primarily because the exact depth where sufficient bearing was located could not be exactly determined by the soils testing conducted, and then asked them, as a properly licensed soils engineer, to certify that building footings were founded on sufficient bearing capacity soil. At that point, with the understanding that properly licensed Professional Engineers can accept overall responsibility when using work done by other properly licensed Professional Engineers, we proceeded to use Kim Warner, PE, and Richard Glassen, PE, to design the retaining wall, observe all construction to ensure compliance, and to certify that all of the recommendations of the Geotechnical Report were properly executed during the construction. These licensed Professional Engineers are by their seal taking professional responsibility for the work in their certifications.” 
There were no other closing arguments, and the hearing was closed. 
During deliberations, Ms. McNary stated she was comfortable with Mr. Glassen’s expertise. Chairman Webber stated he feels the intent of the regulations is to ensure a sound structure and that there will be no erosion problems. He felt all evidence presented showed everything had been done to meet the requirements of the regulations with the exception of a document signed by Kessel Engineering certifying that fact. 

Mr. Cameron mentioned he feels the wording in Section 92.204 (D) of the Zoning Regulations should be reviewed by Town Council because he feels it is too strict. Mr. Kilby agreed and stated he feels the intent is to ensure that a qualified licensed professional designs and certifies projects on steep slopes. The consensus of the Board was that Ms. Spicer made the correct determination in that a literal interpretation of the regulations requires that the original geotechnical engineer must certify that all recommendations were followed. However, Chairman Webber agreed with Mr. Cameron in that the intent is to have a qualified licensed professional certify the work, and he feels that has been met in this instance.  
Mr. Kilby moved with regard to case number ZV-2011006 for a variance from Section 92.205 (B)(3) of the Zoning Regulations that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application as amended. Ms. Smith seconded the motion. Mr. Cameron, Mr. Kilby, and Ms. Smith voted in favor of the motion based on the facts presented. Ms. McNary voted in favor of the motion based on the fact that she believes a literal interpretation of the regulations would deprive the applicants of rights commonly enjoyed by other residents of the district. Chairman Webber voted in favor of the motion because he felt the intent of the regulations had been met. The motion passed unanimously.

Chairman Webber pointed out that granting the variance would have no bearing on any other cases.  He made a motion, seconded by Ms. McNary, to forward the draft minutes of the meeting to Mr. Hyatt to be reviewed by Town Council for a possible amendment to the regulations. 
OLD BUSINESS

Chairman Webber asked for an update on the status of the three cases pending appeal in Rutherford County Superior Court. Mr. Egan reported that oral arguments for the cases have been postponed multiple times and are now scheduled for June 13, 2011 at 9:00 a.m. He mentioned the board members are welcome to observe the proceedings. 
ADJOURNMENT

Mr. Kilby made a motion seconded by Mr. Cameron to adjourn the meeting. All were in favor. 

The meeting was adjourned at 3:00 p.m. The next regular meeting is scheduled for Tuesday, June 28, 2011 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman
__________________________________________

Sheila Spicer, Recording Secretary
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